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Chapter 1 Successful Apartment Living

1.1
Introduction

In 2006 Dublin City Council decided to investigate and report on the state of apartment living in private schemes in Dublin City. 

The initial task was to bring an understanding of the issues to the organisation at large based on both a qualitative and quantitative assessment of what role Dublin City Council could play in making private apartment living more successful.

This task took about six months and resulted in the publication in June 2006 of a report entitled Successful Apartment Living – A role for local authorities in private residential management companies. 

This 2006 report outlined and critiqued the system and the issues facing apartment owners, agents, developers and local government as housing and planning authority. This was followed up in 2007 by a second report, Successful Apartment Living Part 2 – Survey of service charges, design, management and owners attitude in 193 private apartment schemes in Dublin city.

1.2 Principal Findings

The principal findings were:

· The media were driving perceptions that it was a simple problem of how Managing Agents were managing private apartment complexes. 

· Quantitative research was needed to complement and balance the anecdotal and qualitative assessments dominating public discussion and to add balance and promote solutions. 

· There was no necessity or benefit to having management companies in traditional housing estates whereas the extent of common areas in apartment schemes made management companies essential. There is a case for taking in charge of parts of common areas used for infrastructure in bigger apartment schemes.

· Owners were unaware of the complexity of the legal issues they are involved in – both company law and land law.  The law evolved from a commercial model for shopping centres and industrial estates. The model did not envisage the plethora of owners in a residential scheme or the lack of expertise and resources within many committees. The lack of expertise and resources has a negative effect on the sustainability of schemes and means that many owners fail to understand and protect their best interests. The law needs to be updated to reflect the reality. 

· In any group of owners there will always be disagreements and problems and this is exacerbated by the looseness of the organisational structures and the onerous rules of the companies acts.  The role of the ODCE in intervening in disputes between owners and directors (especially if the owners are the directors) is limited.  

· Developer’s failure to vest the common areas interferes with the establishment of a mature market where the balance of responsibility, duty and power rests with the owners: the people who pay both the developer for the apartment and the agent to manage the complex.

· The system is not designed to protect purchasers by ensuring that schemes are completed in accordance with the expectations of purchasers. Purchasers believe that this is a planning enforcement issue.  The common areas are not snagged and signed off before units are sold. The time lapse between completion, occupation and vesting varies from developer to developer.  The professionals responsible for architecture and engineering have not managed to ensure that the purchaser’s best interests are served.  The wording on their certificates means that they cannot be held to account and the purchasers cannot use the certification system to pursue developers for non completion or poor finishes unless they get control of the management company and initiate legal proceedings. 

· Neither owners nor agents had a public voice, which was seen as representing them and giving their views. 

· LRC recommendation 8.04 regarding needs to review effectiveness of planning enforcement for multi unit developments.
1.3 Follow Up 

Regulator

Several meetings were held between DCC and the regulator Mr Tom Lynch. Discussions centred on the need for new legislation and for the regulator to have a wider remit than only licensing agents.  Meetings were organised between Mr Lynch, owners and agents. 

Agents

Dublin City Council initiated discussions with developers, agents and owners. The developer’s views were sought to inform the report.  The agents were seen as a group, which had the potential to improve the way apartments, are managed. The absence of a spokesperson was frustrating as they were found to be basically saying the same things but seemed not to be aware of each other’s problems and issues.  Several meetings were organised by Dublin City Council including one where agents met with the regulator.  The meetings were very well attended with agents coming to them from Cork, Mayo, and all along the east coast down as far as Waterford. Following these meetings the agents agreed to work under the umbrella of the Irish Facilities Managers Association.  They have subsequently sent representatives to conferences, and onto working groups.  In the follow up research data was provided to the agents for their comments and changes were made to reflect their expertise.

Owners

In November 2007 an open meeting of owners was organised and was very well attended (over 200 people).  At this meeting experts who were generally also owners spoke about the system and what needed to be changed. Subsequently an Apartment Owners Network was formed.

Around the same time a mentoring scheme was established by DCC to assist owners to help themselves in tackling problems they were encountering. The mentoring system is now developing into a self-help group and has created a web site and is looking at the options of a “time bank” where volunteer owners give up some of their time and expertise to assist other owners. 

Research (2nd Report 2007)
Successful Apartment Living Part 2 – Survey of service charges, design, management and owners” attitudes in 193 private apartment schemes in Dublin City. DCC conducted research in 2006 by surveying 193 schemes within its boundaries. These were surveyed by graduate planners and environmental health officers using questionnaires developed in conjunction with relevant areas within DCC.  The research included interviews and workshops with some owners whose schemes had been included in the survey.   Finally at the end of 2006 the accounts for 62 of the 193 schemes were extracted from the companies office and a detailed comparison of the service charges for these schemes was undertaken. This research was published in a second report dated June 2007 entitled Successful Apartment Living Part 2 – Survey of service charges, design, management and owners’ attitudes in 193 private apartment schemes in Dublin city.

1.4 Research Findings 

Only 62 companies had filed detailed audited accounts for 2004 and 2005 (32%) Total income for these 62 schemes (5,236 flats) was €8 million in total. It was €7.8 million in 2005. This gives an average income of €1,530 per unit per annum in 2005, whereas average expenditure was €1,495, the balance can be assumed to be the sinking fund of €35 per unit per annum in 2005. 
The research showed that insurance (16%), agent’s fees (12%) and electricity (8%) took up the biggest percentage with the sinking fund only representing 2%. However this left 65%, which was broken down over a multitude of headings with very little comparability across schemes. The research showed that there was usually a steep increase in service charges in year 2 and 3, and that thereafter it tended to level off.

Chapter 2 Apartment Owners Mentoring

2.1
Introduction

The mentoring programme started in November 2006 with a pilot scheme in Coolock. The complex consists of houses (26) and apartments (64) with some being purchased through the affordable scheme.

The process of mentoring involves meeting the residents committee normally at their complex and finding out the issues facing the management company and the members and equipping them with the knowledge or guiding them towards the repositories and statutory agencies.  The process of mentoring can be slow in due to a lack of business knowledge on legal, corporate governance and accounting matters. The mentoring process is easier if the individuals have access to or have themselves professional qualifications in any of these relevant areas. 

Initially mentoring focused on the managing agents role within their complex however they quickly learn that the main stumbling block is the developer and or the lease prepared by the developers legal team.
2.2 Aims

The aim of the mentoring scheme is to educate, guide and empower owners and their committees.  Much has been written about the “ knowledge deficit “ on the part of apartment owners and members of management companies.  However, in the last two years there has been a marked improvement in the provision of information for apartment owners. 

The Office of the Director of Corporate Enforcement, the National Consumer Agency and the Law Reform Commission have all produced documents that deal specifically with apartment owners’ management companies. 

The National Property Services Regulatory Authority is currently developing a “ Code of Practice “ for Managing Agents. 

These documents along with the greater awareness and willingness of the various statutory bodies to work on behalf of apartment owners has lead to a reduction in the “ knowledge deficit “. 

It is noticeable that apartment owners now become organised quicker forming residents committees earlier than previously. This is beneficial as they are proactive rather than being reactive. They are seeking places on boards rather than leaving the developer directors on the Boards with no owner representatives.

2.3 Process Quantity

Since the mentoring scheme began 24 schemes consisting of over 3,786 flats have been assisted through meetings advice and assistance with negotiations.  A number of others were included in the above statistics assisted by email or over the phone but these are not.  Most of the take up of the service has been on the north side of the city.

2.4
Cost of DCC Mentoring Service 

 DCC costs have been relatively modest; the cost of the mentor service from Nov 2006 to Dec 2008 has been  €36,000 including expenses.  These costs include the active management of the owners network, time helping to develop the web site, assisting with queries from politicians and owners who contact DCC and also improving awareness in the media and among the agencies responsible of the issues facing owners. 

2.5
Achievements

Arguably one of the most important achievements of the mentoring scheme is that the members of the residents committee identify the goals for the membership of the management company and develop a plan for achieving these goals. 

2.6 Mentor Clients

These are examples of the types of mentoring cases, which have occurred

Dublin 17: was listed for strike off by the Companies Registration Office due to failure of lodging audited accounts.  The residents committee were advised to contact the ODCE and explain their situation. An extension of six months was subsequently given to the company. Meanwhile pressure was exerted on the developer directors to produce the accounts. Today the board comprises owner-occupiers and they are in control of their living environment. Several meetings were held with the owners, developers and agents.

Dublin 5: the ODCE is processing a complaint from the membership that an AGM has not been held in 6 years. Several meetings were held with the owners, developers and agents. Main resources used are northside community law centre and planning enforcement DCC and ODCE. 

Dublin 7: the management company was struck off due to non filing of accounts. The owners were advised to contact the ODCE and request that they would investigate the directors’ stewardship of the management company and other companies that they were involved with.  Several meetings were held with the owners, developers and agents. 

Dublin 13: this management company comprises apartments, houses and retail units. Several blocks of apartments were purchased under the DCC affordable scheme. This is a vast complex.  The mentor facilitated an open forum of all the affordable units last year and recently attended a meeting of the residents committee for the entire complex with the developer and the managing agent in attendance 

Cleaning and ground maintenance services were stopped for months because the management company had insufficient funds. Members showed their dissatisfaction with the developer and the high cost of service charges by not paying. This is a dangerous route (in other schemes it has led to strike off by CRO because there was no money for auditors), which is already leading to disputes between members those that have paid versus those that have not.

Due to the numbers of units in this scheme and the legal framework being heavily weighted in the favour of the developer there is very little improvement that the owners can bring about. 

Chapter 3 Apartment Owners Network

3.1
Introduction

The Apartment Owners Network meet every second Thursday each month in the Civic Offices, the meetings start at 1900 and usually end around 21.30. 

The group consists of people who own and live in apartments or houses in privately managed estates i.e. not taken in charge by the Local Authority.
3.2    Aims

The aims of the network are as follows: 
- Resource 

The network provides a resource for apartment owners where they can obtain information, advice and support.

- Best Practice 

It assists in the development of best practice models in apartment living, which can provide transferable lessons for new apartments, and apartments, which are struggling, with the challenges of apartment living. 

- Lobby 

It provides a way for apartment owners to lobby for and influence changes in policy in relation to apartment living. 

- Platform 

The network now act as a public platform for apartment owners where the views and opinions of apartment owners as a group can be aired and disseminated to the media, to regulatory bodies, to managing agents and owners and prospective owners in general. 

- Research

The network itself has undertaken research on issues related to apartment living and can also contribute to and inform other bodies undertaking research. They also updated the figures for many schemes already surveyed.

3.3 
Composition of Network

The network comprises a “ core “ group of approximately seven owners, however each month new owners attend the meetings for advice and support. 

The “core “ group have been meeting since February 2008 and some members are directors of their apartment management companies while others are endeavouring to become directors (if and when the developer vests the common areas)

The meetings provide support for apartment owners struggling to have a say in the direction/management of their management companies. Generally owners attend the meeting hoping that their problems can be easily and speedily solved. They tend to leave the meeting realising that they have a lot to learn, a lot to do and that they have taken on a lot more than they expected when they bought their new home.  Some people also begin to wonder if they have made a mistake buying an apartment.

They also realise that they are on a very steep learning curve and in order to achieve results a tremendous amount of hard work is required. Leadership and conflict resolution skills are needed, as well as learning about corporate governance and legal matters.  

3.4 
Examples Some examples of attendees and their housing complexes:
	Dublin 17 (CV)

This is a large scheme, which includes affordable units. Apartment owners advised that developers are stopping work at Christmas leaving 3 blocks unfinished. 75% of the finished apartments were sold.  Service Charge payment by the developers for the unsold units is a contentions issue.   There are discriminatory aspects in legal documents signed by purchasers. A Residents Association was formed and is addressing Health and Safety issues with some success.

	

	Dublin 17 (LH)

This is a large scheme with houses and apartments. The developers vested the common areas to the management company without advising the members. At this time the management company had a significant deficit.  The developer did not pay any service charges for unsold units. The managing agent appointed by the developer was perceived as unsatisfactory by the owners

	Dublin 11 (BM)

Medium size scheme of apartments, retail units and leisure centre with shared underground car parks, many private rented (Section 23). The network assisted the owner in determining a strategy to communicate with the entire membership highlighting the disrepair of the building, requested and obtained commitment from owners to offer themselves for election to the Board. Ensured that the AGM was called and conducted according to good corporate governance. The network continues to provide support and advice to the owner through the monthly meeting however mentoring is also provided to the newly elected Board.

	Dublin 8  (5G)

Medium size scheme of apartments, commercial and a crèche. An owner attended the Network meeting in March 2008 to learn more about apartment living did not believe that there was cause for concern about her management company.  The network was able to advise of a particular issue of concern related to company secretarial services. The owner was apprised of other people’s experiences. Some members of the network gave advice on how to prepare for the AGM so as to maximise their say in the running of their management company. They are now directors and an owner occupier replaced the company secretary. 

	Housing Estate

Medium scheme of traditional houses. The directors of the management company are directors of the development company. The members of the Network is being given advice on “ taking in charge “ by the local authority, along with corporate governance issues in relation to management companies.  


3.5
Achievements To-date

The network considers that its most notable achievements are it’s consultation with the Law Reform Commission in relation to the draft legislation Multi-Unit Developments Bill 2008.
3.5.1
Law Reform Commission 

The Network, which was formed in February 2008, met with the LRC in May 2008 to discuss the December 2006 report on Multi Unit Developments.  The network became aware that the Commission was finalising the report for Government and that this report would be likely to bring about changes in legislation something which the network considers to be essential.  The meeting gave owners an opportunity to make the case for apartment owners and to influence the final report so as to reflect the concerns and experiences of the owners in the network. Before that meeting there was no group representing apartment owners.  The new legislation will have less impact on existing apartment owners than on new ones. However the Network members felt very strongly about how the law needed to be changed. Although there should be provisions for retrospective and remedial actions on faulty leases, and it will also affect all apartments in relation to reporting and licensing agents.  

The LRC accepted from the Network’s that the single biggest issue facing successful apartment living was the issue of control of the management company. The Network suggested that vesting the common areas in the management company should take place when the company is incorporated. LRC recommendation 8.08 reflects this view. 

Recommendation 8.08

The Commission recommends that, following incorporation, the legal title to the development will vest in the owners’ management company and will become compulsorily registerable with the Land Registry, with the developer retaining the beneficial interest in each unit. “

Some people are surprised at this recommendation and feel that the developers and banks will resist this change in legislation. The Network is of the view that unless this recommendation becomes law, apartment living will not reach its full potential as an attractive and viable option for city living.  The Network is concerned that apartments will be seen as more suitable as rental properties owned by investors who generally have less interest and involvement in the affairs of the management company than owner-occupiers would have.  One consequence of this is that there will be less community sustainability and less investment in community development. 

There have been instances where owner/occupiers have sold up or converted their flats to rental properties because they no longer wish to remain in a system where they have so little control or say over how their homes and living environments are managed and maintained.  Very often it is with reluctance that people give up their aspiration to live in an apartment usually closer to the city but they feel the situation cannot be remedied in a timely way and prefer to take themselves out of the situation instead of waiting for it to be sorted out.

Many other owners would like to take this route but cannot afford to rent or sell up. People who bought using the affordable homes system are also finding it difficult to make ends meet. They find it hard to work within a system that is inflexible. In this situation they can become worn down and effectively give up. 

The Law Reform Commission recommended that Legislation be introduced to make some important changes to the law in respect of apartment living. The Legislation recommended in the Law Reform Commission report needs urgent Government attention to address the multitude of issues, which need to be changed to make apartment living successful and attractive to owner-occupiers.

3.5.2
National Property Services Regulate Authority

The second achievement, which the network made, was to meet with the National Property Services Regulatory Authority. The Chief Executive designate, Mr Tom Lynch met with the network in the Civic Offices in October 2008 and outlined his organisation’s role in licensing managing agents. Following the meeting the regulator asked for the owner’s views on the proposed code of Practice for Managing agents.

A good working relationship has been established between the network and the regulator thus providing valuable “end user “ input to the authority with follow up meetings being planned. 

3.6   Research Ongoing and Findings

The Regulator expressed surprise and was indeed taken aback by the content of some of the leases and Memorandum and Articles of Association for management companies. These are drawn up by the developers’ legal teams and purchasers’ solicitors’ owners to sign. The Network is compiling a selection of leases with unusually restrictive clauses, or clauses weighted in favour of the developer. The next step is for the forum to talk to the Law Society about better protection for purchasers when they are signing for their apartments.   

	Example 1

	Lease signed 2005 in respect of Management Company (A) D17, (GH) a large complex consisting of houses and apartments in D17 

	Clause H. Membership of the Management Company

	The Lessee will become a member of the Management Company on completion of the sale of the Lessor’s estate right and title in the Estate pursuant to the Management Company Agreement.

	The effect of Clause H in this lease is that the owners are not full members of the company until vesting takes place. Since they are not members they cannot attend the AGM and are not entitled to become directors. One of the owners approached the ODCE as no AGM was held only to find out that he was not a full member.

	Example 2

	Lease signed 20 January 2008 – Management Company B (CV)

	12. Notwithstanding anything to the contrary in these Articles of Association, no Unit Owner shall be entitled to attend or speak at or be counted in a quorum at any general meeting of the Company, which is convened or held prior to the date, which is 60 Days from the Effective Date.

	13. Notwithstanding anything to the contrary in these Articles, no Unit Owner shall be entitled to receive notice of any general meeting convened at any time prior to the date, which is 60 days after the Effective Date.

	The Effective Date is the date on which vesting takes place and only the subscriber shareholders, who have been appointed by the Developer, may attend and vote at general meetings until the common areas of the development are transferred from the Developer to the Company. 

	Therefore these owners have no legal entitlement to attend and or speak at any AGM until vesting has taken place.


The Network is troubled, as is the Office of Director of Corporate Enforcement that the solicitors acting on behalf of the purchasers did not highlight the restrictive nature of these leases. The owners have no legal recourse and the lease is weighted heavily in favour of the developer. The owners are precluded from playing an active role in the running of their management company. 

The Network believes that such leases will also impact Local Authorities that have worked hard in promoting apartment living within cities. This could have an impact on the achievement of the Development Plan objectives as people decide that the more traditional house provides the owner with more freedom and control of their own living environment. If this happens there will be an increase in the use of apartments for renting which could in turn increase transience in the apartment sector. 

The majority of apartment owners pay their service charges when they perceive they are obtaining value for money and when owner occupiers are directors of their management company. If owners have no say in the expenditure of their money and no likelihood of having one for several years they will work towards changing their type of residence and will not opt for apartment living again based on their experiences thereby affecting the social fabric of cities. 

3.7 Challenges facing the Sector  

        Impact of Current Economic Climate Developers

With the downturn in the economy and particularly the construction industry, apartment complexes are not being completed and the developers are closing the sites down leaving unfinished apartment blocks some have not even been completed to first fixing stage. 

This is a new phenomenon and one that further exacerbates the situation for an already struggling group of apartment owners. The network believes that unfinished apartment complexes are the next challenge facing the sustainability of apartment living.

3.7.1  Effect of Economic Downturn

Owners - concern about unemployment levels and ability to keep up with mortgage payments.  Difficulty in selling is forcing them to rent when they seek work abroad

Dissatisfaction with operation – Many owners leave the sector due to dissatisfaction with how the sector is operating. Even if people trade up to bigger units they are less inclined to buy an apartment

Chapter 4 Apartment Owners Website

4.1 
Introduction

The Network decided that the knowledge and experience of the group needed to be widely available as possible so a website www.apartmentowners.ie was created by Mark Boyle, a member of the network.

4.2
Contents

Information on the Networks objectives, progress and successes are contained on the site.

Information gathered at the monthly meeting is also available. At the November meeting the topic for discussion was how to set up a residents association. The group, developed based on their experiences, a guide to assist new apartment owners and house owners who are members of management companies. This guide was put up on the web and is now available for others to view and follow. 

Experiential Learning & Collective Wisdom

This gives anyone who views the website the benefit of collective experiences. The membership of the network has learnt what worked and what did not so by putting the information on the website more people have the opportunity of following a plan.

Knowledge Library

One of the biggest challenges facing the Network is equipping members of management companies with the knowledge that they require to be effective in as short a lead time as possible.  The Network is building a “ knowledge library “ on the website. 

The “ knowledge library “ contains information on topics such as Sinking Funds, Residents Association, Managing Agents, Debt collection etc. 

The website continues to grow with new information being collated each month.

Contact

The website affords people the opportunity of communicating with the network through the email address, info@apartmentowners.ie
Links

A link from www.apartmentowners.ie has been created to the National Property Services Regulatory Authority website.

Chapter 5 Law Reform Commission

REPORT ON MULTI-UNIT DEVELOPMENTS                              

The final Law Reform Commission’s Report on Multi-Unit Developments was launched in June 2008 by the Minister for the Environment, Heritage, and Local Government, John Gormley TD.  This launch followed an extensive consultation process which began (formally) on 19th Dec 2006 when Michael McDowell Tanaiste and Minister for Justice, Equality and Law Reform announced the completion of the consultation paper on multi-unit developments. 

1. 
Problems with multi-unit apartment developments 
The Report was launched against a background of considerable problems within some (but not all) apartment complexes: 

a. A general and widespread lack of transparency (and an understanding deficit) about the appropriate roles of those involved in apartment developments, including developers, unit owners (as members of owners’ management companies) and property managing agents; 

b. Developers holding onto effective control of apartment owners’ management companies even after virtually all apartments have been sold; 

c. Property managing agents having too much administrative control over owners’ management companies, causing confusion over their different functions; 

d. Annual general meetings of owners’ management companies being organised at short notice and at inconvenient times and locations; 

e. Increasing annual service charges not being properly explained and, therefore, not being paid by unit owners, leading to running-down of some apartment complexes; 

f. No long-term building investment fund (sinking fund) for apartment complexes; 

g. Apartment developments not being taken in charge by local authorities; 

h. Lack of clear arrangements for rescuing apartment complexes in trouble. 

Against this background, the LRC Report contained 67 recommendations for reform and also includes a draft Multi-Unit Developments Bill to deal with the recommendations which would require new legislation. .

2. 
Main recommendations for new multi-unit apartment developments 
For new apartments the LRC recommends that legislation be enacted with the following elements: 

a. Developers must incorporate an Owners’ Management Company (OMC, specially-tailored company for apartment complexes). (Recommendation 8.07)

b. Developers must transfer legal title of the development to the OMC and must register the title with the Land Registry/Property Registration Authority before any apartment sale is completed (the developer retains the commercially valuable beneficial title to the development); (Recommendation 8.08)

c. Developers must ensure that there is a file of all contracts, certificates and other relevant documentation related to the development available to the OMC. (Recommendation 8.09)

d. Completion should be defined in the legislation as date of Certificate of Completion issued in accordance with Building Control Acts 2000-2007 (Recommendation 8.10)

e. Service charges must not be used by developer or OMC for snagging. (Recommendation 8.11)

f. CRO files should use their categorisation system to facilitate research and monitoring of OMCs. (Recommendation 8.15)

g. A standard set of Memo of Association be used which provides that the name of the development should be included in the name of the OMC, that there should be one vote per owner (weighted voting prohibited), that there should be object clauses for development and post development; that membership of the OMC is attached to title of a unit. (Recommendation 8.21 and 8.24)

h. A standard set of Articles of Association be used which provides that there should be an AGM each year and apartment owners should receive 21 days notice of an annual general meeting and AGM to be held reasonably near the development and at reasonable times.  They should also specify information to be included in the directors report for owners benefit. (Recommendation 8.22 and 8.27)

i. The accounts should be in the form of income and expenditure and balance sheet. They should show a statement of annual service charges, details of sinking fund, details of planned expenditure for forthcoming year, statement of assets, insurance cover, details of fire safety certificate  (Recommendation 8.26 & 8.29)

j. The directors’ report should provide information and comment on assets, insurance and whether the development is fully compliant with fire and safety.  (Recommendation 8.28)

k. The act should prohibit the sale of a unit in a scheme which has not filed audited accounts within the previous 24 months. (Recommendation 8.30)

l. The governance requirements set out above should apply to all OMC companies whether incorporated or not.  It should also apply to existing companies. (Recommendation 8.31 & 8.32)

m. Where the common areas (open spaces, lifts and internal stairs) have not been certified as completed under the Building Control Acts 1990 and 2007, the OMC to hold 5% of the purchase money for each apartment in trust for the developer until completion is certified (to accelerate completion); (Recommendation 8.39)

n. Core covenants (mutual agreements) to be agreed between developers, unit owners and the owners’ management companies. These include mutual responsibilities and obligations including: snagging, supply of documents and certificates, payment by developer of service charges on void units, proper maintenance and management, payment of 5% deposit to developer on completion of snagging, enforcement of lease conditions, requirement to obey house rules, keep tenants informed of house rules, respect other dwellers right to quiet enjoyment, discharge obligations related to payment of service charges including sinking fund, seeking permission to undertake alterations, provide up to date contact details and requirement to discharge duties of direct responsibly and diligently in the best interests of the company. (Recommendation 8.45 to 8.47)

o. A standard set of covenants to be devised by key stakeholders in conjunction with Law Society. (Recommendation 8.48)

p. Powers of National Property Services Regulatory Authority (NPSRA) to be extended to include power to investigate allegations of unreasonable service charges and reports of anti-competitive practices among managing agents. (Recommendation 8.49 & 8.50)

q. NPSRA should draw up standard contract and letter of engagement for property managing agents which it is shortly to licence and regulate.   Agents to be prohibited from having excessive administrative control over an OMC (including being company secretary of an OMC); (Recommendation 8.50 & 8.51) 

r. All developments to put in place schemes for annual service charges and building investments funds (sinking funds), expenditure from sinking fund to be authorised by directors and this should be written in memo and articles of association. When a property is being sold there should be an obligation on estate agents to disclose a statement of the sinking fund accounts and accompanied by a statement of expected expenditure and existing levels of depreciation. Sinking fund to be invested in a separate bank account which can earn interest and this interest should be made exempt from DIRT. (Recommendation 8.53, 8.54 and 8.55) 

The Commission also recommended the following which are not dependent on new legislation: 

s.
that the NPSRA and the National Consumer Agency (NCA) build on existing work of the NCA’s in relation to its Consumers Forum on Apartment Complexes to develop guidelines or Statutory Codes of Practice about the way that service charges and building investment funds are calculated and spent. (Recommendation 8.59, 8.63, 8.64 and 8.65) 

3. Main recommendations for existing multi-unit apartment developments 
Not all the above recommendations can be applied retrospectively to existing developments. 

For existing apartments the LRC recommended that legislation should be enacted as follows:  

a. All apartment owners to receive 21 days notice of an annual general meeting and it must be held reasonably near the development and at reasonable times; (Recommendation 8.22 & 8.27)

b. All developments to have in place schemes for service charges (Recommendation 8.62)

c. All developments to provide specified financial information to apartment owners, including how annual service charges will be spent in the next year; (Recommendation 8.26 and 8.29)

d. Within 5 years of the legislation coming into force, all existing developments must have in place schemes for building investments funds (sinking funds) (Recommendation 8.60) 

e. Existing developments should be allowed to convert easily to the new OMC system that applies to new developments; (Recommendation 8.12 and 8.13)

f. Core covenants (mutual agreements) to be agreed between developers, unit owners and the owners’ management companies; (Recommendation 8.45 to 8.47) (see above)

g. The Smalls Claim Court could deal with non-payment of service charges or building investment funds up to €3,000 (this would also apply to new developments); (Recommendation 8.65)

h. The Circuit Court could make a “remedial order” to allow the rescue and rehabilitation of a multi-unit apartment development (for example, in a situation comparable to where a company goes into examiner-ship). (Recommendation 8.67)

The Commission also recommended that the following non-legislative changes be made:

i. The Department of the Environment’s recent series of planning guidelines (including guidelines on taking in charge of estates) should, where practicable, be converted into mandatory Ministerial directives under the Planning and Development Act 2000.(Recommendation 8.04)

j. Developers should establish at pre-planning which aspects of a scheme are to be taken in charge.(Recommendation 8.05)

4.
Progress Report on Regulation and Legislation

As at the 20th Jan 2009 the LRC have no information about the date the bill will be released or what stage it is at.  The NPSRA bill has not been published either.  Codes of Practice for Managing Agents are at draft stage.
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